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Supreme Court of Nebraska. 

SIOUX CITY & PACIFIC RAILROAD COMPANY v. FINLAYSON. 

It is not error for the court, during the progress of a trial, to refute to order the 
plaintiff, who sues for injuries to his person, to submit to an examination of his per- 
son by physicians who are witnesses for the defendant, in the absence of any showing 
whatever that justice would be promoted thereby, and especially so when the plain- 
tiff submits to an examination by such witnesses in the presence of the jury. 

This was an action for damages resulting from a personal injury 
caused by the explosion of an engine belonging to defendants. A 
number of questions were raised in the case, but only that portion 
of the opinion is given which relates to the point referred to in the 
syllabus. 

L. W. Osborn and Joy, Wright §■ Hudson, for plaintiff. 

George W. Doane and Ballard §■ Walton, for defendant. 

The opinion of the court was delivered by 

Reese, J. (after deciding other questions raised by the case). — 
The record shows that after the defendant in error had introduced 
all his testimony on the trial, and had rested his case, the " defend- 
ant (plaintiff in error) moved the court to direct the plaintiff to 
allow the physicians, called on the part of the defence, to make an 
examination of his person with reference to his alleged injuries for 
which he now seeks to recover. The court ruled that it had no 
power to make such an order ; to which ruling defendant excepts." 
Error is assigned in this court based upon this record. If such 
examination was proper to be made, and if the defendant in error, 
upon application had refused to allow it to be done, we are inclined 
to believe the court had the power to make and enforce such an 
order. It is fundamental that, if a decision or ruling of a court is 
correct, the fact that the reason assigned therefor by the court, 
when making it, is not sufficient to sustain the order ; the fact of 
such deficient reason being given will not vitiate the ruling or order. 
The question now before us is, did the court err in its refusal to 
make the order requested ? We think not. It is not the province 
of courts to make useless and unnecessary orders simply because 
they are so requested. There was no showing made to the court 
that permission to make the examination had been refused by defend- 
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ant in error, nor that any such permission had been requested. 
There is no showing of any kind that such examination was neces- 
sary in order to aid defendant in error in making its defence ; indeed 
there was no intimation made that any good could possibly result or 
benefit be derived from such an examination. The request was made 
in the midst of the trial. The court was asked to stop the trial 
and send out the plaintiff in the suit for examination. Again, this 
request hardly possessed all the elements of fairness. The court 
was asked to virtually place the defendant in error in the hands of 
the defence. It was not sought to have the examination made by 
disinterested and unbiased surgeons whom the parties might select 
or the court appoint, but by the "physicians called upon the part 
of the defence." Again, the record shows that, when the witnesses 
on the part of the defence were placed upon the stand to testify 
upon the question of the alleged injury, the defendant in error was 
asked to "step forward and allow the witness to examine him;" 
which he did. 

The record further shows that the defendant in error was " asked 
to remove his coat and vest, which he does, and the witness exam- 
ines the back, sides, and other portions of the body of the plaintiff, 
also as to his breathing ; also the condition of his eyes, the muscles 
of the leg, the condition of the tongue and of the pulse." From 
this it would seem that even if the court had erred by its refusal to 
make the order, that error was cured by the examination made by 
consent of defendant in error. The only case cited by plaintiff in 
error in support of his . position is Sehrceder v. 0., B. I. $ P. B. 
Co., 47 Iowa 375. But there is a wide distinction between that 
case and this. In that case the request was made after the jury 
was impanelled, but before any of the testimony was heard. The 
application was in writing, and requested the examination to be made 
by a " proper number of physicians to be selected, in equal numbers 
by plaintiff and defendant, and it was proposed by defendant that 
its own medical officer should not be one of the number; * * * 
and in support of this application the affidavit of a surgeon and 
physician in. the employment of defendant was filed, stating that he 
had professionally attended plaintiff immediately after he was in- 
jured, and had made personal observation of plaintiffs condition, 
and had heard his testimony at the former trial, and it was his belief, 
based upon these means of knowledge, that his injuries were not 
of the character claimed by him, and that the truth of the matter 
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could be ascertained by a proper personal examination of plain- 
tiff." It also appears in that case that an effort was made to pro- 
cure an examination of plaintiff in the presence of the jury, as 
was done in this case, but the plaintiff refused to submit to it, and 
the court would not order it ; and that, too, after the plaintiff had 
testified that his back and internal organs were affected by the in- 
jury, and " that one of his legs was disabled to an extent that 
deprived him of its full use, and that he thought it appeared to be 
smaller and somewhat shrunken." Our attention has been called 
to no other case upon this subject, and we know of no other holding 
as the Iowa case. As to the soundness of the position taken by 
that court we have nothing to say. The question is not before us. 
It is enough to say that under the authority of that case it cannot 
be made to appear that the ruling of the court in this case was 
erroneous, or that it abused its discretion in refusing to make the 
order sought. 

The next question presented by plaintiff in error is that the ver- 
dict of the jury is not sustained by sufficient evidence. With the 
exception hereafter noticed, we cannot agree with the counsel for 
plaintiff in error. We have already in some degree discussed the 
evidence and facts of the case, and the length of the record must 
prevent any further discussion thereof. We have carefully exam- 
ined the record, and conclude the evidence will sustain a verdict for 
defendant in error. The last matter presented for consideration is 
that the verdict is excessive. To this proposition we assent. The 
testimony shows that at the time he received the injury the defend- 
ant in error was about 25 years of age. While the testimony of 
the physicians leave it in doubt as to his final and complete recovery, 
it appears that at the time of the trial he had so far recovered from 
his injury as to be engaged in business, and to be able to devote 
most of his time thereto. The injury is defined and described by 
the physicians as concussion of the spinal cord, by which a dis- 
eased or abnormal condition of the nervous system is produced, 
affecting his general health to some extent, and depriving him of 
the ability to engage in active physical labor, and perhaps rendering 
him unfit to engage in his buiness as railroad engineer. He has 
retained his mental faculties to their full extent. At times he is 
free from pain ; at others he has a soreness and pain in his back. 
There was no laceration of any part of his body, no fracture of any 
bones. There is supposed to be no injury to the bones of his 
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spinal column. The physical or visible evidences have disappeared, 
and some of the physicians give it as their opinion that there will 
ultimately be a substantial but perhaps not a complete recovery. 

Believing that the verdict is excessive, the judgment and decision 
of this court is that the judgment of the District Court be set aside 
and a new trial granted, unless the defendant in error enter a 
remittitur of the sum of $3000 within 30 days from this date. If 
such remittitur is filed, the judgment, to the extent of $6260, will 
be affirmed. 

Judgment accordingly. 



To one who considers the question, 
either upon principle or authority, it seems 
surprising that it should ever have been 
doubted that, as held in the principal case 
of White v. Milwaukee City Ry. Co., in 
an action for personal injuries, the court 
may, in a proper case, direct the plain- 
tiff to submit to a personal examination 
by physicians on behalf of the defendant. 
The maxim, " believe half what you see 
and a twentieth part of what you hear," 
makes a comparison not altogether un- 
just between the value of evidence ad- 
dressed primarily to the senses and parol 
testimony as ordinarily introduced in our 
courts of justice. " In judicial proceed- 
ings the judge or jury can seldom act 
entirely upon evidence of this description 
[addressed to the senses], though, when 
pregnancy is pleaded, a jury of matrons 
is empowered to decide the issue upon 
examination of the person of the prisoner; 
but in a vast number of instances, espe- 
cially where the fact in dispute is sought 
to be proved by circumstantial evidence, 
the verdict will be found to rest mate- 
rially upon matters submitted to the oc- 
ular inspection of the jury:" 1 Taylor 
on Ev. (7th London ed.) \ 554 ; Bayn- 
ton's Case, 14 How. St. Pr. 630, 631, 
634 ; 1 Hale 368 ; 2 Id. 413; Reg. v. 
Wycherly, 8 C. & P. 262. In the last 
case, decided in 1838, the practice in such 
cases is described. The matrons in this 
case having desired the assistance of a 
surgeon, it was decided that they should 
return into the court room ; the surgeon 



was directed to retire and examine the 
prisoner, and upon his return was sworn 
and examined as an ordinary witness in 
open court. Sec, also, 1 Bish. Crim. 
Proc. I 1323; State v. Arden, 1 Bay 
487. 

The practice in suits to declare a mar- 
riage null on the ground of impotence 
will be found in 2 Bish. Crim. Proc. 
I 590, from which it appears that it is set- 
tled law, both in England and the United 
States, to order an inspection of the per- 
son in such cases. See Devanbagh v. 
Devanbagh, 5 Paige 554 ; Le Barron v. 
Le Barron, 35 Vt. 365 ; Anon., 35 Ala. 
226. 

Another case in which inspection of 
the person was the established practice 
was upon appeals of mayhem. " When 
upon an appeal of mayhem, the issue 
joined is whether it be mayhem or no 
mayhem, this shall be decided by the court 
upon inspection, for which purpose they 
may call in the assistance of surgeons ;" 
3 Bl. Com. 332 ; 2 Rolle's Abr. 578. 
Although appeals of mayhem are obso- 
lete, the ancient practice in such cases 
may well be cited to show the general 
spirit and methods of the common law 
where an examination of the person is 
necessary to advance the interests of 
justice. 

Cases holding that a prisoner accused 
of crime cannot be compelled to submit 
to an examination of his or her person 
when the results of such examination 
might furnish evidence against himself or 
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herself, do not militate against the posi- 
tion of the principal case, on account of 
the constitutional provision that no per- 
son shall be compelled in any criminal 
case to be a witness against himself. See 
People v. McCoy, 45 How. Pr. 216. 

The well-considered cases of Walsh v. 
Sat/re, 52 How. Pr. 334 ; and Schroder 
v. The Chicago, R. I. & P. Rd. Co., 47 
Iowa 375, are the only cases with which 
we are acquainted, besides the principal 
cases, bearing directly upon the point in 
question ; and if any authority were ne- 
cessary, these would seem to he conclu- 
sive upon the question. We do not be- 
lieve the doctrine of these cases can ever 
be successfully controverted, founded as 
they are upon the soundest reason and 
being necessary to the interests of justice. 
Marshall D. Ewell. 

Chicago. 



Since the foregoing note was written 
the Supreme Court of Nebraska has 
again passed upon the question involved 
in the principal case of Sioux City $• P. 
R.R. Co. v. Finlayson, and has adhered to 
that decision : Stuart v. Havens, 22 N. 
W. Bep. 419. The case of Hatfield v. 



St. Paul Sr D. Rd. Co., 22 Id. 176, re- 
cently decided by the Supreme Court of 
Minnesota, may also be read with profit. 
In the latter case, which was an action 
for personal injuries, it was held that the 
court hag power in a proper case and 
under proper circumstances to require 
the plaintiff to perform a physical act 
in the presence of the jury, that will show 
the nature and extent of his injuries, but 
that the propriety of doing so in a given 
case rests largely in the discretion of the 
trial court. In this case the uncontradicted 
evidence of a number of witnesses showed 
that since receiving the injury complained 
of the plaintiff was lame and "limped" 
when she walked ; and it was held that 
the court committed no error in refusing 
to require her to walk across the court 
room in the presence of the jury. In 
delivering the opinion of the court, 
Mitchell, J., referred to the case of 
Schrader v. Chicago, #c, /?. R. Co., and 
conceded the correctness of the principle 
contended for in the above note. Upon 
the whole no reason appears why we 
should change the opinion already above 
stated. 

M. D. E. 



Supreme Court of Vermont. 
WELLS v. TUCKER. 

Where a sale is made of land, separate portions of which are subject to separate 
mortgages, and the vendee as part of the price assumes the payment of said mort- 
gages, and subsequently the vendor is compelled to pay one of them, the vendee can- 
not maintain a bill against the vendor to redeem the land from such mortgage with- 
out also paying the other mortgage. 

Bill in Equity. Defendant Tucker, owning a farm on each 
undivided half of which rested separate mortgages given by him, 
conveyed the same to defendant Wells, the deed referring to said 
mortgages, describing the notes thereby secured, and stating that 
" said Wells assumed the payment of said notes agreeably to their 
tenor, and to save the said Tucker harmless and indemnified there- 
from ;" and the amount due on said mortgage was reckoned as 



